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WORKFfEEK TAKEN AS UNIT IN WAGE-HOUR CALCULATION 

Any employer not covered by a ^fage Order, vrho pays h i s employees a t l e a s t 

$12.60 for a 42-hour workvreek, w i l l be considered be be complying with -the Fa i r 

Labor Standards Act, i t was anrounced 'today by the ?rap-c snd Hour D iv i s i on , U. S. 

Depar-fcment of Labcr» Fcr enforcera.a:?t purposes the I'/age and Eour Divis ion i s 

adopt ing a weekly, r o t h e r than an hour ly , b a s i s of deterradning whether an 

employer has complied-/."Ith t he lavr. 

The p r i n c i p l e s announced in t h e opinion a re equa l ly app l i cab l e t o employees 

i n i n d u s t r i e s for -whicn ibage Orders have been i s sued as virell as to employees under 

t h e 30 cent rainiraura. wage r a t e s now in e f f ec t for employees engaged in i n t e r s t a t e 

coimnerce or in t h e produc t ion of goods for i n t e r s t a t e coramerce. The Adrainis t rator 

'has t h u s f a r i s sued Wage Orders s e t t i n g rainira.um r a t e s a t 40 cents i n t h e m i l l i n e r y 

i n d u s t r y , 32^ cen t s i n t h e t e x t i l e and seamless h o s i e r y i n d u s t r i e s , and 40 cen t s 

i n t h e f u l l - f a s h i o n e d h o s i e r y i n d u s t r y . Applying t h e opin ion r e l e a s e d today to an 

employee in t h e m i l l i n e r y i n d u s t r y f o r example, sn employer who pays h i s employees 

a t l e a s t $16.80 for a 42 hour-workweek w i l l be deeraed in corapliance w i th t h e law. 

The p o s i t i o n of t h e Div is ion i s conta ined in a l e t t e r of the General Counsel 

George A. McNulty. -.•i-ir'̂ ^ ''- . >• - ''•-•...'•:.• •. '. v 

Mr. HcNulty's le t ter follovrs: ,,. '̂ i'̂ v. '"'bb . ' 

"This will reply to your inquiry concerning the period of time over which 
wages raay be averaged to deterraine corapliance with the rainimum wage provisions of 
Section 6 of the Fair Labor Standards Act, a copy of which is enclosed. 

•'in our opinion the longest period of tirae over which earnings raay be 
averaged to deterraine ii/hether the eraployer has paid wages at the rate of 30 cents 
an hour is a workvreek and -'chore ra.ay be no averaging of wages over two or raore work
weeks. Thus, if a piece--«'orker earns !|12>00 at his piece rate for 42 hours vrork in 
one week and .fl4.00 at his piece rate for 42 hours work the following week, the 
eraployer has not raet the requirlanents of the Act during tne f i rs t week, even though 
the employee earns raore than the oquivaleut of 30 cents an hour for the total hours 
worked in the two-week period. The employer will be required to pay the eraployee 
60 cents extra (/42 hours x 30 cent^/ = fl2.60; |12.60 - $12,00 • 60 oents) to make ur 
the minimum wage~"for the f i rs t week. This vri. 11 be true even though the employer 
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pays bi-weekly or at any longer i n t e rva l . There i s no objection, of course, to a 
bi-weekly, serai-raonthly or raonthly pay period, but a single workweek is the longest 
period -which may be taken as the standard for the purpose of computing the amount 
of compensation due -the employee at each pay period. 

"The next question i s whether the workweek -will be taken as the standard 
period of time over which wages may be averaged or whether a period less than a 
workweek wi l l be taken to deterraine corapliance with Section 6. For enforceraent 
purposes, the Yfage and Hour Division is a t present adopting the -workweek as the 
standard period of time over -which wages may be averaged to determine whether the 
employer has paid the equivalent of 30 cents an hour. In other words, the 
Division wi l l not consider an anployer in v io la t ion of the rainimum wage provisions 
of the law i f he pays at leas t .$12.60 for a 42-hour workweek or a sura equivalent 
to 30 conts an hour for tho nuraber of hours vrorkcd during tho -workrreek. 

" I t must be roraerabered, however, that t h i s opinion i s not binding upon the 
courts and wi l l not protect an onployer in a c i v i l sui t brought by his eraployees 
under the provisions of Section 16 (b) of the Act. We feel constrained to point 
out, therefore, tha t Section 6 of the Act requires that every employer shal l pay 
to each of h is employoos subject to i t s provisions "not less than 30 cents an 
hour." The courts raay thus hold in cer ta in circumstances tha t an eraployer has not 
complied with the law even thougb the t o t a l weekly earnings for a 42-hour week 
equalled $12,60. The courts may hold, for example, -that i t i s unlawful to set a 
time (hourly) r a t e ofi]esE than 30 cents an hour for any hours during the workweek 
even though higher earnings during othor hours in the week might bring the to t a l 
weekly earnings to vl2,60 for 42 hours. Another example of a case tho courts might 
hold to be a v io la t ion of the law would be -wiicre the gjiployer does not pay any
thing for hours properly considered to be hours worked, such as periods of -waiting 
time. There raay be othor casos -vAere the courts raight take a poriod less than a 
workweek as the standard under Section 6, but, as stated above, un t i l directed 
otherwise by an author i ta t ive ruling of the cour ts , tho Division wi l l take the 
vrorkweek as the standard for detDrmining whether there has been corapliance wi-th the 
law, 

" I t should be noted that tho pr inciples se t forth heroin are equally 
applicable to a minimum wage ra te set by a wage order issued under Section 8 of 
the Act." . ..̂  
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